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I. INTRODUCTION

This is a medical malpractice lawsuit against a primary care clinic

involving the preventable deaths of a young mother and daughter. After a

fall jury trial on the merits, the surviving family members, husband /father

and son/brother, received a defense verdict led, as jury foreperson, by a

management employee of a different hospital that they had already sued

and settled with for $3.5 million arising out of the same facts and related

medical misconduct. The entire jury was informed of the $3.5 million

settlement with the settling hospital during multiple occasions throughout

the trial. Several weeks after the trial, the Division I opinion that allowed

for the admission of settlement evidence in medical malpractice lawsuits

was reversed by the State Supreme Court. See Diaz v. Medical Center

Laboratory, Inc., 175 Wash. 2d 457, 285 P.3d 873 (September 20, 2012).

Based upon these peculiar factual and procedural circumstances, and other

errors of law such as misinforming the jury on the obligations of a

doctor's obligations to provide full informed consent, on each error

individually, and cumulatively together, the Appellant Flyte family

requests a new trial pursuant to CR 59.
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Assignments of Error

Assignment of Error 1: The trial court erred in not granting a new
trial in accord with CR 59.

Issue 1: Should this Court should grant a new trial premised upon the
fact that the Flyte family's case was judged by a jury which included a
juror foreperson that worked in management for an entity that had
settled with the Flyte family for $3.5 million thereby causing harmful
error to include providing a prejudicial jury instruction?

Assignment of Error 2: The trial court erred in considering juror
declarations in relation to the motion for new trial.

Issue 2: Should this Court should grant a new trial premised upon
the fact that the trial court improperly relied upon post - verdict juror -
declarations when denying the motion for a new trial?

Assignment of Error 3: The trial court erred in the instructions to the
jury pertaining to the informed consent claims.

Issue 3: Should this Court should grant a new trial premised upon the
fact that the trial court improperly instructed the jury as the burden
of proof for establishing a breach of informed consent?

I1. STATEMENT OF THE CASE

This is a medical malpractice case involving the avoidable death of

a 27 year -old pregnant woman, Kathryn Flyte, and the preventable death

of her baby, Abbigail Flyte. Both Kathryn and Abbigail died as result of

complications from the Swine Flu.' This young woman and child are

survived by, Kenny Flyte, the husband and father, and Jacob Flyte, the

1 Verbatim Report of Proceedings: Kenneth Flyte Trial Transcript Generally
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young brother and son. Kenny and Jacob are both parties to this claim.

The history of this case is long, but the facts as relate to this appeal are

straightforward.

During June of 2009, Kathryn, then 7- months pregnant with

Abbigail, manifested symptoms indicating she acquired the Swine F1u. In

that same time frame, and as early as April/May of 2009, the public health

departments had been sending out alerts to all of fierce County's primary

care providers indicating the Swine Flu, a strain of influenza also referred

to as H1NI, was a known health threat within the community. One of the

health alerts dated May 5, 2009 alerted health providers: "Many probable

cases of the swineflu origin influenza A (HINT) virus (S-OIV) have been

reported in Washington State, suggesting transmission within

communities." 
7

Another health alert also dated May 5, 2009 altered health

care providers: "Persons at high risk ofcomplications from influenza who

should be considered for antiviral therapy... Pregnant Woman." 
8

The

2 Id.

3 Id.

4Id.

5 Id.; Ex P -5
6 Verbatim Report of Proceedings: Hal Zimmer, M.D. Trial Transcript, Pages 11 -13;
Ex P -5

7 Ex. P -5

8 Ex. P -5
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defendant, Summit View Clinic, received these health alerts. In that same

time period, the entire world was in fear of a Swine Flu pandemic. 
10

The health alerts, which were admittedly received by Summit

View Clinic, specifically noted pregnant women were at the high risk for

complications from influenza, the Swine Flu.' 1
The health alerts indicated

any pregnant women with symptoms suggestive of a risk of having

acquired Swine Flu should immediately be offered a drug called Tamiflu

to mitigate the severity of potential complications. 
12

And because Tamiflu

is most effective if given within the first 48 hours of symptom onset, the

drug should be administered immediately, even in the absence of a formal

influenza diagnosis. Moreover, it is not disputed that there was no

reliable test available for expeditiously confirming a clinical Swine Flu

diagnosis: "Note that a negative test does not rule out influenza. "

On June 26, 2009, Kathryn presented as a patient to the Summit

View Clinic and reported suffering from a runny nose, congestion, cough,

wheezing, chills and sweats as documented in the Clinic's own records. 15

Kathryn also had a noted history of fever that had been fluctuating over a

91d.

to Id.

11 Verbatim Report of Proceedings: Hal Zimmer, M.D., Trial Transcript, Pages 9 -10
12 Id.; Ex P -5
13 Id.; Ex P -6
14 Id.

Verbatim Report of Proceedings: Howard Miller, M.D, Trial Transcript July 12, 2012
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period of days. 
16

At the Clinic, Kathryn was treated by Dr. Marsh. 
17

Even

though Kathryn met the criteria of being at -risk for the Swine Flu, Dr.

Marsh did not inform Kathryn of the health alerts, and Dr. Marsh did not

inform Kathryn of the option of taking Tamiflu." Furthermore, the

Summit View Clinic contends that Dr. Marsh did not formally diagnose

the Swine Flu during the June 26, 2009 visit.

The following day, June 27 2009, Kathryn's symptoms had not

gotten better, and she visited her obstetrical provider at St. Joe's

Hospital. During the visit to the obstetrical provider, Kathryn was again

not offered Tarmiflu despite being visibly ill with the same or similar

symptoms with which she presented the previous day at the Summit View

Clinic" According to the St. Joe's medical record:

She is 27 weeks pregnant and is here today clinic because
she was seen by her primary care provider yesterday, and
he sent her here for a follow up. She was seen by him
yesterday complaining offlu symptoms ... Her primary care
provider said he thought that she had the flu and sent her
on her way and that she had a virus and there was no
medicine for it. 

21

16 Id.

17 Id.

18 Id.

19 Ex P -18; Verbatim Report of Proceedings: Kenneth Flyte, Trial Transcript
zo Id.

21 Ex. P -18
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The attending medical provider at St. Joe's Hospital also failed to offer

Kathryn the Tamiflu as was indicated by the health alerts. It is

understood that St. Joe's Hospital also received the health alerts and was

on notice of the threat to pregnant women. 
23

Over the following 48 -72 hours, Kathryn's condition only

worsened. Kathryn's condition deteriorated so quickly that she was

admitted at the emergency department at Good Samaritan Hospital and

was placed into a medically induced coma. 
24

Kathryn's husband, Kenny,

was confronted with a decision to make: authorize an immediate C-

Section of Kathryn to give birth to 7 -month old baby Abbigail, or lose

them both. The Good ,Samaritan Medial records indicate "At this point, it

appears like the best avenue that maximizes the chances for both mother

and fetus is to deliver the child at this point. " Kenny elected to save

Abbigail at the risk of losing Kathryn.

Kathryn survived in the medically induced coma for approximately

six additional weeks. 
27

Kathryn never regained consciousness and she

22 Verbatim Report of Proceedings: Howard Miller, M.D, Trial Transcript July 12,
2012

231d.; Ex. P -5 & 6

24 Verbatim Report of Proceedings: Kenneth Flyte Trial Transcript Generally
25 Ex. D -77

26 Id.

27 Id.; Ex D -77
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never consciously met her baby newborn, Abbigail . After an extended

stay in intensive care, Abbigail survived her mother by approximately by

approximately 7-months. 
29

Then, one unfortunate day in February of

2010, Kenny found Abbigail unresponsive in her crib . After several

more weeks in intensive care, Abbigail also passed away in the hospital, in

Kenny's arms. 
31

The surviving Flyte family members, Kenny and Jacob, pursued

the Summit View Clinic and St. Joe's Hospital in these medical

malpractice proceedings. The leading claim against these health care

providers was that they both failed to inform Kathryn of the known risks

associated with her symptoms, as confirmed by the differential diagnosis,

that they failed to inform her of the information disseminated in the health

alerts, and that they failed to offer her the option of taking Tamiflu, which

could have saved both lives. With respect to the medical issues in the

case, a primary care provider and Flyte family expert, Howard Miller,

M.D., opined as follows:

Q. Now doctor, as I understand your testimony you feel
that the standard of care required Katie Flyte to be treated
what you doctors call prophylactically with Tamiflu,
correct?

za Id.

29 Id.

30 Id.

31 Id.
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A. Well, I'm not sure I would use that word

prophylactically" at this point if I felt she had influenza
and I would treat with Tamilfu.

Now, in the beginning before you have the diagnosis you
are going to treat what's called prophylactically. In other
words, you're going to cover the base. You're going to
treat the patient, and if — if necessary, you could stop the
treatment. But you start the treatment. So that way I think
I could use the word "prophylactically."

Q. So it's your opinion that Ms. Flyte should have been
given Tamiflu prophylactically, correct?

A. Yes. 
32

Turing to procedural matters, prior to filing this lawsuit, in

accordance with RCW Chapter 7.70, the Flyte family invited both the

Summit View Clinic and St. Joe's Hospital to engage in a pre -filing

settlement dialogue. St. Joe's Hospital accepted the invitation, but the

Summit View Clinic declined the opportunity to resolve the case

amicably. During a mediation that occurred on July 16, 2010, prior to the

publication of case law published as Diaz v. Medical Center Laboratory,

160 Wash. App. 1023 ( 2011), the Flyte family settled with St. Joe's

Hospital for $3.5 million. The Flyte family filed the lawsuit against the

Summit View Clinic on January 18, 2011. During the time that the Flyte

family's claim against the Summit View Clinic was in the discovery phase

of litigation, on May 7, 2011, Division I of the Court of Appeals published

32 Verbatim Report of Proceedings. Howard Miller, M.D, Trial Transcript July 12,
2012, Pages 70 -72



Diaz providing for the introduction of settlement evidence with other

health care providers, such as St. Joe's Hospital's $3.5 million payment to

the Flyte family. Id.

On July 9, 2012, the matter against the Summit View Clinic

proceeded to trial. During the voir dire, the parties and the trial court were

alerted that a management level employee of St. Joe's Hospital's network

of providers was on the panel, Christine Knight. Ms. Knight worked in

management and was also trained as a nurse: "I record all of the

operations for all of the Franciscan Medical Group for that whole region.

So I run all of the clinics. As a director, I have nine managers. I have

about SO physicians and over 100 staff ,
34

During voir dire, counsel for the Flyte family attempted to query

Ms. Knight about potential bias as related to the $3.5 million settlement

with her employer. 
35

But the trial court sustained the Summit View

Clinic's objection, and the Flyte family's counsel was not permitted to

query Ms. Knight as to whether the fact that her employer had already

paid the Flyte family $3.5 "might" impact her ability to be fair:

MR. BEAUREGARD: Can 1 ask you this? Do you feel
like you'd be a in good position to be passing judgment,

33 St. Joe's Hospital is part of the Franciscan Health System network.
34 Verbatim Report of Proceedings: Trial Transcript of Voir Dire on July 11, 2012,
Pages 167 -168
35 Verbatim Report of Proceedings: Trial Transcript of Voir Dire on July 11, 2012,
Pages 169 -170
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objective judgment on St. Joe's Hospital if they were on
trial?

PROSPECTIVE JUROR NO. 19: I think as a nurse and

working in healthcare, I think I can pass judgment on
things that fall within my scope of understanding. So when
you talk about something being done to a patient, I've been
a nurse. I've given injections, I've given care. I run

clinics. So I don't know exactly what you're asking me
that I would — I may not know. I don't know enough to tell
you what I don't know what you're asking me.

MR. BEAUREGARD: Fair enough.

PROSPECTIVE JUROR NO. 19: When you say judgment
on St Joe's Hospital, that's broad. If you ask me if an
injection was given wrong, wrong site, wrong route, wrong
dose, I'm a nurse. I'm going to understand that you're
asking me to look at.

MR. BEAUREGARD: I'm going to tell you another fact
that a lot of people have a strong reaction to, a lot of people
have strong thoughts about, and that is this: That Katie
Flyte you're going to hear this evidence — that she was a

patient at St. Joe's Hospital.

She was also a patient at the Summit View Clinic. She saw
she was seen at Summit View Clinic one day. She was

seen at St. Joe's Hospital the next for OB /GYN care.
That's some of the evidence that you are going to hear.

Well, Mr. Flyte actually already brought a claim against St.
Joe's ---

MR. MYERS: Your Honor, may I approach the bench?

THE COURT: Yeah, you may. Counsel.

Whereupon a sidebar was held off the record.]

THE COURT: You may continue.

10



MR. BEAUREGARD: Thank you, Your Honor. We'll get
back to that. Thank you, Juror No. 19. Thank you very
much.

Couple of other thoughts. Anyone else have any real
strong feelings about the subject matter they think they're
going to hear about? Anybody else feel as though they
can't be impartial? 

36

The trial court did not make a clear record of the reason for sustaining the

defense's objection, and the Flyte family was denied the opportunity to

develop a juror challenge for cause against Ms. Knight. At sidebar, the

trial court instructed the undersigned counsel that conducting voir dire

about the $3.5 million settlement was off limits.

Prior to opening statements, the Summit View Clinic moved

affirmatively and argued for permission to inform the jury about the $3.5

million settlement with Ms. Knight's employer during trial. Over the

Flyte family's strenuous objection, the trial court granted the Clinic's

motion. The trial court also ruled that every time the $3.5 million

settlement was mentioned that the Court would read the Summit View

Clinic's following novel purported "limiting" instruction:

You have heard evidence that St. Joseph Medical

Center /Franciscan Medical Group entered into a

settlement with plaintiff, agreeing to pay the plaintiff
3,500,000.00. This evidence is admissible for the limited

36 Verbatim Report of Proceedings of July 11, 2012, Pages 169 -171
37 Id.

38 CP 7 -13

39 CP 22-51
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purpose of demonstrating that the plaintiff may have
already been compensated for the injury complained of
from another source. This evidence should not be used to
assume that either the Summit View Clinic or St. Joseph
Medical /Franciscan Medical Group acted negligently to
cause damage to plaintiff

40

Thereafter, the entire jury first learned Ms. Knight's employer had

already paid the Flyte family $3.5 million during opening statements. 
41

There is no meaningful way for the undersigned counsel to recreate the

shock in the jury and Ms. Knight's eyes when first told about this large

payout by Ms. Knight's employer. At some point during opening

statements, over the Flyte family's objection, the trial court also read the

Clinic's purported "limiting" instruction noted above. 
42

The theatrical

process of reading the " limiting" instruction (and really just placing

further emphasis upon the $3.5 settlement) was repeated during the

presentation of witness testimony and again during closing arguments. 
43

Moreover, during the cross- examination of Kenny Flyte, the defense was

permitted to ask about the $3.5 million settlement with St. Joe's Hospital,

but then counsel for the Flyte family was not permitted to inquire similarly

on re- direct:

40 CP 146 -76; Instruction No. 15

41 Verbatim Report of Proceedings: July 12, 2012 (openings)
42 CP 146 -76; Instruction No. 15
43 Verbatim Report of Proceedings: July 12, 2012 (openings); August 1, 2012
closings)
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CROSS EXAMINATION

Q. I'd like to end and just — this is my last set of questions
on just one area, Mr. Flyte. You spoke, I think at the end
of your testimony about some of your personal feelings
about your wife's care.

And it is correct, is it not, sir, that you have received from
the St. Joseph's Medical Center, Franciscan Medical Group
a compensation that was paid in the amount of $3.5 million,
Is that true, sir?

A. That is true.

MS. LEEDOM: Your Honor, I believe that you had an
instruction to the jury.

THE COURT: Ladies and gentlemen, you've just heard
evidence that St. Joseph's Medical Center, Franciscan
Medical Group entered into a settlement with the plaintiff
agreeing to pay the plaintiff $3.5 million.

This evidence is admissible for the limited purpose of
demonstrating that the plaintiff may have already been
compensated for the injury complained of from another
source. This evidence should not be used to assume that

either Summit View Clinic or St. Joseph's Hospital —
Center, I should say, and Franciscan Medical Group acted
negligently to cause the damages to the plaintiff.

Thank you.

MS. LEEDOM: Thank you, Your Honor. Thank you, Mr.
Flyte. I appreciate you answering my questions.

THE COURT: Mr. Beauregard, any redirect.

REDIRECT EXAMINATION

13



Q. Kenny, had you finished your answer to the question
that Ms. Lcedom had just asked?

A. No. I did receive a settlement. I didn't have to go to
court. They were very compassionate. And they —

MS. LEEDOM: Excuse me, Your Honor.

THE COURT: Hang on a second. Is there an objection?

MS. LEEDOM: Yes, there is, Your Honor. It's beyond the
purpose for which the evidence is offered.

As a matter of substance, at trial, the Flyte family presented expert

testimony to support the argument that the Summit View Clinic failed to

provide Kathryn proper informed consent by failing to inform her of the

option for taking Tamiflu. According to the Flyte's family's expert, Dr.

Zimmer:

Q. Doctor, have you taken a look at the Summit View
Clinic's care and come to any conclusions about whether or
not the care provided was consistent wit the expectations of
informed consent in the context for which it was provided?

A. Well, as I've stated in defining informed consent, a
patient needs to be advised of her options. And I think

there was a significant deficit in the education of this
patient towards the options that she would have for treating
her illness as she presented to Dr. Marsh.

Q. What makes you say that, sir?

A. Well, from her indication and her explanation, my
understanding is that she was quite ill and she was not offer
the, in my understanding, the appropriate medications that
might help treat her illness.

44 Verbatim Report of Proceedings: Kenneth Flyte Trial Transcript, Pages 121 -23
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Additionally, because she was at a critical time of

pregnancy, the beginning of the third trimester, this would
influence her pregnancy as well.

And so it's my feeling that the informed consent to not
discuss the options of medication, specifically Tamiflu,
which we were using to treat pregnant women at that time,
was in violation of the standard of care in terms of
informed consent. 

45

Q. I want to ask you another question about informed
consent, Doctor.

MR. BEAUREGARD: And I'd also like to publish and
show to the jury Plaintiff s Exhibit 15.

THE COURT: You may publish.

MR. BEAiUREGARD: Plaintiff s 5, excuse me.

Whereupon, Exhibit No. 5 was published]

Q. (By Mr. Beauregard) Do you have a quick impression
what this document is?

A. This is an advisory from the Tacoma Pierce County
Health Department on swine flu or HIN1 novel influenza,
which it was called technically, May 5th , I believe, of 2009.
And it was both an advisory on the availability of
medication and isolation techniques, namely masks, as well
as information on the treatment ofpatients for the influenza
pandemic that we were seeing begin at that time.

Specifically, I know that there has this — been this

discussion about the timing of the administration of
medication. And that statement here was that it would well

be prescribed beyond the 48 hours that the package insert
on Tamiflu showed. And so it would be incumbent on the

45 Verbatim Report of Proceedings: Hal Zimmer, M.D., Trial Transcript, Pages 9 -10
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physician to include that in their discussion with the
patient.

You could certainly say, you know, the package insert, the
FDA says that this might not be effective beyond 48 hours,
because, again, that's the time during which the studies
were done. But when you look at the clinical application of
this drug many, many authorities — and we draw upon
many authorities to help us make these kind of decisions —
have stated it is effective beyond that stated timef amc.

Q. Doctor, would it have been part of participatory
medicine for Dr. Marsh and Summit View Clinic to have
told Katie Flyte that as of June 26 ", 2009, they had
received some 10, 11, 12 of these health advisories?

A. Well, I don't know so much that he would have had to
of told her that he received the health advisories as to the
fact ofwhat the health advisories contained.

Saying we have this drug to treat influenza, which is a
Category C, explain that means, and that the package insert
by the sanctity of the Food an Drug Administration has said
that it may not work beyond 48 hours. It appears, perhaps,
that your symptoms have been ongoing on for more than 48
hours. But the harm, the risk is minimal, and the benefit
could be substantial. And I would like you to consider that
in whether you would like me to prescribe this drug or not.

Again, patient has to be participating. I wouldn't say this is
the drug you need. You must take it. I would offer it, and
if the patient chose, understanding the risks and benefits,
then she could fill the prescription. 

46

To be clear, it was not, and never was, the Flyte family's theory of

the case that Dr. Marsh or the Summit View Clinic failed to diagnosis the

Swine Flu. Instead, the Flyte family claimed Kathryn's symptomology on

46 Hal Zimmer, M.D. Trial Transcript, Pages 11 -13
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June 26, 2009 coupled with the risk identified in the health alerts

mandated letting her make her own decision about her medical course,

particularly whether or not to take Tamiflu as a prophylactic to a

worsening condition. On the first day of trial, before the jury was ever

selected, counsel for the Flyte family made this objection and clarification

of the theory of the case clear for the Court:

MR. BEAUREGARD: ...So with that, there's a second

component of our argument, Your Honor, and that's — and

we are going to be trying to make very to this jury through
whole entire trial that under the health advisories and

according to our experts, you don't have to diagnose
influenza in order to offer Tamiflu. That was the point of
the CDC's warnings; that was the point of the health alerts,
is that pregnant women are at such risk, they are at such
risk for complications that if a pregnant woman come in
your office and you think she could just possibly have this,
she's at risk of dying. Give her the medication and give it
to her right away, and give it to her as close to the 48 -hour
window as you can, and you don't wait for and kind of
confirmed test or anything along those lines for that precise
reason. You can't screw around . 

47

Towards the end of trial, the parties proposed jury instructions.

Despite the known fact the Flyte family was not making a failure -to-

diagnose claim, over the Flyte family's objection, the trial court agreed to

give the defense's novel jury instruction on exactly that topic, erroneously

instructing the jury that:

47 Verbatim Report of Proceedings July 9, 2012, Pages 6 -7
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A physician has no duty to disclose treatments for a
condition that may indicate a risk to the patient's health
until the physician diagnoses that condition. 

48

Then, as a defense to the informed consent claim, in order to prevail at

trial, Dr. Marsh simply had to deny that he ever diagnosed any form of

influenza:

Q. Now, Doctor, you understand in this case that there is a
claim that you, notwithstanding your note, actually
diagnosed influenza of some variety, or flu of some variety,
and that you did not obtain her informed consent by
offering Ms. Flyte Tamiflu. You're aware of this

allegation?

A. Yes.

Q. How do you respond, sir, to such an allegation?

A. Well, my diagnosis wasn't influenza, so prescribing
Tamiflu would not be appropriate. 

49

As noted, the Flyte family's experts opined that Tamiflu should have been

offered prophylactically, as a precautionary measure, even in the absence

of a specific influenza or Swine Flu diagnosis. The associated risk of

failing to do so, offer the Tamiflu immediately, are illustrated by the

tragedy that followed.

Needless to say, the defense's novel jury instruction is not

supported by Washington law. Further, the instruction makes no sense

49 CP 146 -76; Instruction No. 11

49 Verbatim Report of Proceedings: William Marsh, M.D., Trial Transcript July 26 &
30, 2012, Page 104
511 Verbatim Report of Proceedings: Howard Miller, M.D, Trial Transcript July 12,
2012, Pages 70 -72
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and provides bad medical practice and health policy. For example,

Kathryn had a right to know that she was at risk of life threatening

complications from a pandemic that was sweeping the world community,

and that taking one simple drag, Tamiflu, as a prophylactic, could have

prevented this tragedy. Moreover, according to the health alerts time

was of the essence given the 48 hour window of effectiveness, and a

formal diagnosis of the Swine Flu was not a requisite to offering Tamiflu

for prophylactic treatment. 
52

After a spirited presentation by the parties, the case was submitted

to the jury. At the end of deliberations, the parties were summoned to the

courtroom to hear the jury's verdict. The bailiff invited the jury

foreperson to hand over the verdict form. 
53

The jury foreperson, Ms.

Knight, followed the bailiff's instructions: the jury had reached a defense

verdict on all accounts including the informed consent claim. Weeks

later, in response to the Flyte's family's motion for a new trial, the defense

ran out and obtained a juror - declaration from Ms. Knight which proclaims

si Verbatim Report of Proceedings: Howard Miller, M.D, Trial Transcript July 12,
2012, Pages 70 -72
52 Verbatim Report of Proceedings: Hal Zimmer, M.D. Trial Transcript, Pages 11 -13

CP 177 -179

54 Id.
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the $3.5 settlement with her employer had nothing to do with the result of

the trial.

A little over one (1) month after Ms. Knight rendered the defense

verdict, the Supreme Court reversed Division I and held that it was error to

admit settlement evidence from another health care provider during trial.

Diaz v. Medical Center Laboratory, Inc., 175 Wash. 2d 457, 285 P.3d 873

September 20, 2012). Unfortunately, for the Flyte family, the Supreme

Court published this opinion correcting the law just a few weeks too late.

According to the Supreme Court, the jury, including Ms. Knight, never

should have been informed that St. Joe's Hospital had already paid the

Flyte family $3.5 million for the deaths of Kathryn and Abbigail. This

appeal of the Flyte family's CR 59 based motion for new trial followed

thereafter.

III. ARGUMENT

Issue 1: This Court should grant a new trial premised upon the
fact that the Flyte family's case was judged by a jury which
included a juror foreperson that worked in management for an
entity that had settled with the Flyte family for $3.5 million
thereby causing harmful error to include providing a

prejudicial jury instruction.

55 During the motion for new trial, the Flyte family cited Gardner v. Malone, 60
Wash.2d 836, 840, 376 R2d 651 (1962), which clearly holds that the Court cannot
consider Ms. Knight's declaration as to what the jury was purportedly thinking or
motivated by.
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The right to a trial by jury includes the right to an unbiased and

unprejudiced jury, and a trial by a jury, one or more of whose members

present is biased or prejudiced, is not a constitution[ al] trial." Turner v.

Stime, 153 Wash. App. 581, 587, 222 P.3d 1243 (2009), citing, Alexon v.

Pierce County, 186 Wash. 188, 193, 57 P.2d 318. In accord with this

fundamental principle, the trial court erred in not granting a new trial

pursuant to CR 59. The Flyte family did not receive a fair trial for a

multitude of reasons related to the composition of the jury, unfair jury

instructions, and the admission of highly prejudicial settlement evidence.

For those reason, as in Turner, the Flyte family should be granted a new

trial.

In Diaz, the Supreme Court ruled it was error, as a matter of law,

to allow the introduction of settlement evidence at trial. Id, In that regard,

with the law now having been fixed, in this instance, the question for this

Court is whether or not the same error by trial court was harmless. Id. In

this case, the jury foreperson, Ms. Knight, worked in management for the

settling defendant, the Franciscan Health System: "I record all of the

operations for all of the Franciscan Medical Group for that whole region.

So I run all of the clinics. As a director, I have nine managers. I have
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about 50 physicians and over 100 staff. ,
56

And Ms. Knight, although

unable to be questioned during voir dire on the subject, was informed for

the first time by way of opening statements, Kenny Flyte's testimony, and

closing arguments, that her employer had already paid the Flyte family's

3.5 million.

It must not be forgotten that settlement evidence is so readily

recognized as inherently prejudicial, there is a specific evidentiary

providing for the blanket prohibition of such evidence during trial. See

ER 408. Moreover, according to RCW 2.36.110, the Flyte family was

entitled to a jury free of "bias, prejudice, and indifference" to their claims

which sought to vindicate the preventable deaths of a young woman and

child. In Diaz, the Supreme Court recognized that in "examining

evidentiary errors, we do not check our common sense at the door." Id. at

882. On similar issues, another court has held the improper admission of

settlement evidence contrary to ER 408 warrants a new trial when such

evidence may have "materially influenced" the jury's decision. Weems v.

Tyson Foods, 665 F.3d 958 (2011). In this regard, pure "common sense"

dictates the Flyte family did not get a fair trial in that the jury was

undoubtedly "materially influenced" when learning of the fact Ms.

56 Verbatim Report of Proceedings: Trial Transcript of Voir Dire on July 11, 2012,
Pages 167 -168
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Knight's employer had already made the remaining Flyte family members

multi- millionaires. Id.

The Flyte family objected vigorously at every turn during the

underlying proceedings to admission as evidence the $3.5 million

settlement with Ms. Knight's employer. 
17

Beyond that, the "limiting"

instruction was not the same instruction as was cited approvingly in Diaz,

and, in this instance, amounted to an impermissible comment upon the

evidence. See Heithfeld v. Benevolent and Protective Order ofKeglers, 36

Wash.2d 685, 220 P.2d 655 (1950) (error for the trial court to comment on

the evidence). Specifically, the "limiting" instruction actually informed

the jury Ms. Knight's employer may have already paid the Flyte family

enough money:

You have heard evidence that St. Joseph Medical

Center /Franciscan Medical Group entered into a

settlement with plaintiff, agreeing to pay the plaintiff
3,500,000.00. This evidence is admissible for the limited
purpose of demonstrating that the plaintiff may have
already been compensated for the injury complained of
from another source. This evidence should not be used to
assume that either the Summit View Clinic or St. Joseph
Medical /Franciscan Medical Group acted negligently to
cause damage to plaintiff.

57 CP 22-51

sa CP 146 -76; Instruction No. 15; The Summit View Clinic's argument that
Instruction No. 15 only relates to damages, which the jury did not consider, should
not be well taken. The Instruction is misleading as to liability also in that it suggests
that "someone" else may have been at fault. The purported "Iimiting" instruction
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The Clinic's proposition that this settlement evidence, and flawed

limiting" instruction, did not unfairly prejudice the jury's subconscious

does not only defy "common sense ", it is absurd.

Moreover, as noted in Diaz, issues of the proportionate fault of St.

Joe's Hospital should have been properly addressed in accordance with

RCW 4.22.070 and Adeox v. Children's Hospital, 123 Wash.2d 15, 864

P.2d 921 ( 1993), and not with a jury instruction which improperly

commented on the evidence in that same regard. The Clinic's "limiting"

instruction had the effect of instructing the jury over and over during the

trial, including in the middle of Mr. Flyte's examination, 59 and in writing

during deliberations that St. Joe's was the responsible culprit and that the

Flyte family was already properly compensated. As in Risley v. Moberg,

69 Wash.2d 560, 419 P.2d 151 ( 1966), the trial court's "limiting"

instruction had a "magnitude of importance" that proved prejudicial to the

Flyte family's case and warrants reversal.

Just as importantly, the Flyte family was denied the opportunity to

query Ms. Knight about her potential biases if infonned about the $3.5

million settlement, and the result was the Flyte's family case was ruled

deals directly with issues of liability that are normally addressed via RCW 4.22.070
for proportionate fault related purposes.
59 Verbatim Report of Proceedings_ Kenneth Flyte Trial Transcript, Pages 121 -23
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upon by an inherently biased jury. 60 And all of the trial court's rulings in

this respect were in reliance upon case law that has now been summarily

reversed . The Flyte family was not given a fair trial. For those reasons,

the Flyte family respectfully requests that this Court grant a new trial in

accordance with Turner, CR 59(a)(1),(8) and (9).

Issue 2: This Court should grant a new trial premised upon the
fact that the trial court improperly relied upon post - verdict
juror - declarations when denying the motion for a new trial:

In opposition to the Flyte family's motion for a new trial, the

defense ran out and obtained declarations from Ms. Knight and other

jurors purporting to explain how the jury purportedly deliberated and

reached its verdict. Ms. Knight tried to claim that hearing that her

employer had already paid the Flyte family $3.5 million to settle did not

impact her judgment at all. In the Reply briefing to the motion for new

trial, footnote 3 , 
62

the Flyte family objected to the trial court considering

these declaration as is expressly prohibited under clear and controlling

precedent: Gardner v. Malone, 60 Wash.2d 836, 376 P.2d 651 ( 1962)

60 Verbatim Report of Proceedings of July 11, 2012, Pages 169 -171. For clarity
purposes, the Flyte family is not assigning error to the voir dire proceedings, or to
Ms. Knight having been sat on the jury. By contrast, the Flyte family is asserting that
Diaz was bad law, this bad law caused the settlement evidence to be admitted, and
that the prejudicial impact was magnified by the fact that Ms. Knight was on the
jury, as foreperson. To the extent that the Summit View Clinic anticipates

submitting a response brief discussing issues surrounding voir dire, that is not the
assignment of error of this appeal.
61 CP 337 -38

62 CP 320
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The mental process by which individual jurors reached their respective

conclusions, their motives in arriving at their verdicts, the effect of the

evidence may have had upon the jurors or weight particular jurors may

have given to particular evidence, or jurors' intentions or beliefs... inhere

in the verdict itself, and averments concerning them are inadmissible... ")

The fact that the Clinic was able to obtain a favorable and supportive

declaration from Ms. Knight, a fellow healthcare provider, to try and

uphold the verdict is further evidence of the problem with this particular

trial result. To the extent that the trial court relied upon Ms. Knight or any

other juror's declaration in denying the motion for new trial, the trial court

committed error and should be reversed in accord with CR 59(a)(1),(8),

and (9).

Issue 3: This Court should grant a new trial premised upon the
fact that the trial court improperly instructed the jury as the
burden of proof for establishing a breach of informed consent:

Separate and apart from the issues pertaining to the settlement

evidence related to St. Joe's Hospital, a new trial should be granted

premised upon the trial court having improperly instructed the jury on the

issue of informed consent. Specifically, the offending jury instruction,

which was proposed by the defense and objected to by the Flyte family,

reads as follows:

O



A physician has no duty to disclose treatments for a
condition that may indicate a risk to the patient's health
until the physician diagnoses that condition. 

63

This instruction is not approved in the WPIs and does not accurately state

Washington law. To the contrary, Washington Supreme Court precedent

specifically provides the law is the opposite, and no formal diagnosis is

required in order to trigger fall informed consent obligations:

The basis of this duty is that the patient has a right to know
the material facts concerning the condition of his or her
own body, and any risks presented by that condition, so that
an informed choice may be made regarding the course
which the patient's care will take. The patient's right to
know is not confined to the choice of treatment once a

disease is present and has been conclusively diagnosed.
Important decisions must frequently be made in many
nontreatment situations in which medical care is given,
including procedures leading to a diagnosis, as in this case.
These decisions must all be taken with the full knowledge
and participation of the patient. The physician's duty is to
tell the patient what he or she needs to know in order to
make them. The existence of an abnormal condition in

one's body, the presence of a high risk disease, and the
existence of alternative diagnostic procedures to

conclusively determine the presence or absence of that
disease are all facts which a patient must know in order to
make an informed decision on the course which medical

care will take.

Gates v. Jensen, 92 Wn.2d 246, 250 -51, 595 P.2d 919 (1979).

In contrast to this Supreme Court authority, the Summit View

Clinic has been unable to present authority truly supportive of the

accuracy of the legal proposition proposed by the Summit View Clinic in

63 CP 146 -76; Instruction Igo. 11

27



offending Instruction No. 15. "Contrary to respondents' contention,

application of the doctrine of informed consent to the circumstances other

than treatment of a diagnosed disease is nothing new." Gates, 595 Wn.2d

at 923. The offending jury instruction itself defies cominon sense and

effectively, and impermissibly, retools the legal standard for medical

malpractices cases as were already codified by the Legislature in RCW

7.70.050.

64 The Summit View Clinic cited Burnet v. Spokane Ambulance, 54 Wn. App. 785,954
P.2d 1027 (1989) and Gustav v. Urological Association, 90 Wn. App. 785, 954 P.2d
319 ( 1998). Neither Burnet nor Gustav are supportive of the dispute jury
instruction. And even if Burnet or Gustav were supportive of the Summit View
Clinic's propose instruction, those opinions are inconsistent with the standard as
codified by thLegislature under RCW7.70.050.

65 7.70.050. Failure to secure informed consent -- Necessary elements ofproof- -
Emergency situations

1) The following shall be necessary elements of proof that injury resulted from health
care in a civil negligence case or arbitration involving the issue of the alleged breach of
the duty to secure an informed consent by a patient or his or her representatives against a
health care provider:

a) That the health care provider failed to inform the patient of a material fact or facts
relating to the treatment;

b) That the patient consented to the treatment without being aware of or fully informed
of such material fact or facts;

c) That a reasonably prudent patient under similar circumstances would not have
consented to the treatment if informed of such material fact or facts;

d) That the treatment in question proximately caused injury to the patient.

2) Under the provisions of this section a fact is defined as or considered to be a material
fact, if a reasonably prudent person in the position of the patient or his or her
representative would attach significance to it deciding whether or not to submit to the
proposed treatment.



Jury instructions must properly inform the jury as to the applicable

law. See Hue v. Farmboy Spray Co., 127 Wash.2d 67, 896 P.2d 682

1995). When considering erroneous instructions, the appellate courts

presume prejudice, and reversible error. State v. Britton, 27 Wash.2d 336,

178 P.2d 341 (1947). In this instance, in accord with the law, the trial

court's error in giving the Summit View Clinic's instruction warrants

granting a new trial. The Flyte's family's theory of the case was not that

Dr. Marsh failed to diagnose Swine Flu. 
66

Instead, the Flyte family's

theory of the case was that in light of Kathryn's medical presentation on

June 26, 2009, the Summit View Clinic was obligated to inform her of the

option of taking Tamiflu. But by the trial court embracing the Sumanit

View's Clinic's erroneous jury instruction, the trial court misapplied the

law and grafted an extra burden of proof upon the Flyte family with

3) Material facts under the provisions of this section which must be established by expert
testimony shall be either:

a) The nature and character of the treatment proposed and administered;

b) The anticipated results of the treatment proposed and administered;

c) The recognized possible alternative forms of treatment; or

d) The recognized serious possible risks, complications, and anticipated benefits
involved in the treatment administered and in the reco possible alternative forms of
treatment, including nontreatment.

4) If a recognized health care emergency exists and the patient is not legally competent
to give an informed consent and/or a person legally authorized to consent on behalf of the
patient is not readily available, his or her consent to required treatment will be implied.
66 Verbatim Report of Proceedings July 9, 2012, Pages 6 -7
67 Verbatim Report of Proceedings: Hal Zimmer, M.D., Trial Transcript:, Pages 9 -10
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respect to the informed consent claim: that Dr. Marsh had to formally

diagnose Kathryn with Swine Flu in order to offer the life- saving Tamiflu

as prophylactic precautionary measure.

This is a case and an issue of particular public import because it

deals with a woman's right to be fully informed about her health care in

the most critical of circumstances. Existing Washington law, including

the codified standards under RCW 7.70.040 and 050, are not consistent

with the Clinic's legal proposition. The jury, led by Ms. Knight, was not

properly instructed on the law, and the Flyte family did not prevail at trial

as a result. The Summit View Clinic's proposed instruction, Instruction

No. 11, effectively nullified the Flyte family's informed consent claim,

which was the leading theory of the case.

Without also first making a finding of negligent diagnosis, which

the Flyte family was not even asserting, the jury could never have ruled in

the Flyte family's favor on the issue of informed consent. As is codified

under Washington law, medical negligence (RCW 7.70.040) and informed

consent (RCW 7.70.050) are two separate and distinct legal theories upon

which a claimant can obtain a recovery under the law. "A provider may

be liable to a patient for breaching this duty even if the treatment

otherwise meets the standard of care." Gomez v. Sauerwein, 289 P.3d

755, 759 (2012). By accepting Instruction No. 11, and instructing the jury
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in that regard, the trial court committed reversible error. For that reason

alone, the Flyte family respectfully requests that this Court grant a new

trial in accordance with CR 59(a)(1),(8), and (9).

IV. CONCLUSION

The Flyte family did not receive a fair trial. There was strong

evidence of medical negligence and a lack of informed consent, all of

which was nullified by the jury having been led by a juror whose

employer had recently paid the Flyte family $3.5 million to settle related

claims. The Flyte family was not provided a fair opportunity to voir dire

Ms. Knight, and she ended up the foreperson on the jury. Thereafter, the

trial court gave the jury an improper instruction on a fundamental issue of

law, the informed consent standard, and allowed the entire case to be

decided by an inherently bias juror. After the trial, the Supreme Court

reversed Division I in Diaz thereby invalidating many of the

corresponding rulings issued by the trial court. The Supreme Court also

noted that in evaluating for "harmless error" that pure "common sense" is

not checked at the door. Diaz, supra. All of the errors identified by the

Flyte family in this appeal are those of law and are not matters that were

within the discretion of the trial court and should therefore be reviewed de

novo. Jazbec v. Dobbs, 55 Wash.2d 373, 347 P.2d 1054 (1960). Any of
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these errors independently and/or cumulatively together warrant a new

trial. See In re Morris, 288 P.3d 1140 (2012) (cumulative errors warrant

new trial even when single error alone would not). In this case, in this rare

instance, common sense dictates that the Court should order a new trial in

accordance with CR 59(a)(1),(8), and (9). The trial court's denial of the

underlying motion for a new trial should be reversed and a new trial

should be granted.

DATED this 42'? day of March, 2013.
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m. 100zna -I.PlerceCounty

eat Dieput ent Health Advisor

Date. May 5, 200

information Contaots; .
pubiio Health Information Offloer 203 708 -6500

Addressing Shortages of Antivira(s and PPE
Dear Provider,

A ti at

The Health Department has b000rne aware that antiuirals oan now be dBoult'or Impossible to find
In retell pharmaoleo. The health department has a supply of Tamifiu (oseltamavir) and Relonza
zanamavir) supported by the Strateglo national Stockpile to address the current Swine Origin
Influenza Virus CHI N1) autbrealc. Please oanfact 253 708 -WOO and press 0 between 8 am and 4
pm with your requests for antiviral%. We will datermins avallabllity and arrange for you to plolc up
supply from the D Street building. This will be tho procedure as wo manage the flu outbreaks at this
level. if the severity of the outbreak ohanges and demand on the medical systems Inoroase,
distrlbutlon of antivlrals may be moved to the iystom of Tlor 1, 2 and $ alternative oaro sites,

Currentguidellnas for prescribing medications from the fadsrally funded stockpile of
medloations (I.e,, the Strategic rational Stookplla), call for these medications to be used for
the treafmant of confirmed, probable, or suspected oases of swine Influenza A (1-11 Ni).
They may not be used to treat ,thoso with seasonal flu, o for mild oases of HI N1 Influenza
for which providers.wvould not normally uae antiviral medications. Be advised that antiviral
medications at Kest, shorten the duration and severity of illness, and thus Initiation is not
r000mmondsd past 48 hours of onset of symptoms,
please fellowthe aftabhsd , interim guidelines for Cutpatlent Antiviral Drug Use for Influenza
Infection ",

Taooma- Pleroe Oounty Health Dopadment has beoome aware that tbore is a shortags of surgical
and N 96. masks in retell outlets and from suppliers. As you usa surgical and NOS masks when
caring for patlants, you may encountor a shoftga. We have a supply of masks that are evaileble to
providor offices, If you are law on supplies and are unable to aoqulre them

Call TacomaPlarce County Health, Dapartment 253 706 - 6500 and press 0 betwasn 8 orn
and 4 pm.to request masks (lndloate Small or Medium size for id95).
You will bo givon lnstruotlons on filmed to plok up masks;
Distribution will take piaoa at the C street location, downstairs ground level.
Instruction's for paffents on dee of maek6 and how to take care of family rnoml ers in tho
home maybe found on www.tpohd.org,
Slue wlil also give you a nerd copy of these guldeilnes at the meak distrlbutlon for you to copy
and give to your patients.

36 9 South D Strod Awlronj Z -Tchaly, APR, Dfravlor of 5valflr X53 798 -5U0

Tanama, WA99412 -6215 800 922 - 2156

FFrEsdcnrDflracpylp:r t'WY1.j7CtY T7aD;S79S•5454 Cp'
P1_.A 000021



Interim Guidelines for Outpatient Antiviral Drug Uie for influenza trtfaction
may $ , 2000

Page 2

Influenza should be considered In persons with acute febrile respiratory illness with cough or sore
throat, Treatment of hospitalized patients and outpatients at high rlsk for Influenza,
aompiicaflons should be prioritized, Mild unoompllcafed Illness should not be treated.

e ea s at h[gh ofgom licatla ne from influenza who should be cansi a ad or antiviral there
Infants and children aged c5 years* ;
Persons with asthma or other chronic pulmonary diseaess, such as cystic fibrosis in children
or ohronlo obstructive pulmonary disease In adults

Av Paraone with homodynamloally elgnificant cardlao dhemse
Parsons who have Immunasujnpressive disorders or are receiving irnmunosuppreselve
therapy
HIV- Infacted parsons
Pregnant woman"

r Persons with sickle call anamla'arid oftr hamagiobinopathlas
4 Persons with diseases that roqulro long -term aspirin therapy, s6oh as rheumatoid arthritis or

Kawasaki disease '
Persons with chronic renal dyafunaVion
Persons with oanoer
Persons with chronlo metabolic diseasa, such as diabetos mellitus
Persons with neuromuaii,Uiar disorders, selzure disorders, or cognitive dysfunotlon that may
compromise the Dandling of rosplratory secretions

t , Adults aged >65 years
Reeidents of any age of nursing holes or other long -terra tare lristltutlons

Antiviral treatment should be Initiated as soon as passible after the onset of symptoms. Evidence
indicates bansfiffrom freatment In studios of seasoral Influenza is strongest when treatment is
started within 48 houre of illness onset, However, some studies of treatment of seasonal influenza
have Indlsated benefit, Including raduatlans in modality or duration of hospitalization even for
patients whose I eatrnant was started mars than 48 hours after illness onset, fih rotors, tra trrt nt

Ace as

Routine prophylaxis with oaeltamlvlr or zenamavir should be IlrAted at this time to tho following
individuals who have contactwlth a oonfirmed or probable case;

Household close contacts of a confirmed or probable pass who ara at high -risk forcarnpiloatlons
of influenza e.g., persons with certain chronic medical oondltlons, persons 65 or oldor, children
younger than 5 years old, and prsgrtarit woman),
Health care workers who were not using appropriate personal protective equipment during closa
contact with an III oorifirmad, probable, or suspaot case of swine -bdgin Influenza A (HIN virus
Infaction during tho osses̀ infectious porlod,

PLA 000022



Tacuma1?laroe County Health Departmenk
Interim guidelines for Outpatient Antiviral Drug 1,1se for Influenza Infeation
May 2009
Page 3

I*rLoM CDC oa treatment of children under I ear of a
Childron under one year of age are at high risk for complloations from seasonal human
Influenza virus Infsotlons. The oharacterlstics of human infootionrb with awina•orlgln HI N I
vlrusoe are still being studied, and It Is not known whether Infants are at higher risk for
oompliostions assoolated with swine- origIn HIM Infection compared to oldor chlidran and
adults. Limited safety data an the use of oseltamlvir (of zanamivlr) ara avallable frorn children
less than one year of age, and oseltamiAr is not lloensed for use In ohlldron less than 4 year of
age, Avallable data corns from Lisa o aseltamluir for treatment of seasonal Influenza, Thsse
data suggest that severe adverse evants are rare, and the Infectious Diseases , Goclety of
Arnarica recently rioted, with regard to use of oseltarnivlr in ohildren younger than I yaar old
with seasonal Influenza, that ",.Jlmltad retrospeotive data on the safety and efficacy of
oseita.mlvlr in this young age group have not demonstrated age- speolflc drug-attributable
toxioitles to date:' (See iDSA guidelines for seasonal Influenze,)
Because Infants typically have high rates of morbidity and mortality from influenza, Infanta with
swine - origin Influenza A (HIM) Infections may benefit from treatment ualrig oseltamivlr.

1 ) 3fferMaUom frorn C0Qon trpafrnmit of ptAgnan
Oaeltarnlvlr and zanarnivIr are "Pregnancy Category C" medications, indicating that no ollnical
studios have been conduoted to assoss the safety of those modlcmlons for pro women.
asoause of the unknown effects of Influatlza antiviral drugs on pregriamt women and th -Or
fetuseo, oseltamlvir or zanamIvIr should be used during prognancy only If the potential benefit
justifles the potentiat risk to the embryo or retus; the marnufacturers package Inserts should be
consulted, However, no adverse oEfeots have been reported among worm n who rocelved
oealtamivir or zenarnivlr during pregnancy or among Infants horn to warnen who have received
oseltaftIr or zanamivir, pregnancy should not bo considared a conttaindloation to oealt:amikAr
or xanamlVir use. Because of Its systemic activity oselt;amlvlr is preferred for treatment of
pregnant women. The drug of choice for prophylaxis is foss olear, zanelmivir may be preferable
because of Its limited systemic 6sorptlon; however, resplra,tory oomplloations that may be
Oasoclated With zang mlvir lie =uss cif Ile inhaled rouEn of adnilnlakmtion need to be considered,
ospeolally In women at risk for respiratory problems. -

For morn lnformatlon about antivlral drugs Including Dosing guldelines please soe the ODC antiviral
weir page wmm cdo, govlhlnlflulreoornmEindatlons,hti *n.and the Infaatloua Disease eoolaty of
America guidelines for aeasonal Influenza; www, loumals. uohlcago .6duldoltpdfll0.1086159851 

Dosing puldoiines fcr antiviral drugs Traatmer>  daya} itophylext _ (10_66ye)
oonaulk the manufacturer's packago
Insort for bornplate information) Agent,
carou
bselternaviro
Adults TC m l D bld 76 MQ IUD c1da
CNIFFF1 kg or less 0 mg PO b(d Sit mg Pty gday
15-23 kg 11 mg, PO bld 4.5 Mg PQ . _ qciay
M- kb 60 Mg PC bid 60 mg Fro gday

40 k Z6 Po bld 75 rno PO qda
Zanatmavlm
Adults Two am Inhalations Two %Q inhalations dQ

hiirlret€ Two gmg lnhalatlol)n (Igmg) bld Two 5mg inhalationa gday
Love , Lv, a 6 RIM

END -
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l)anet - te Gundy

Frog;
Sent:
To:

Subject:
Attachments.

To: Danette Gundy

service@th efexcompany.com
Tuesday, May 05, 2009 1:30 PM
Danette Gundy"
APPROVAL NEEDED - Proof copy for control # 111549
111549.PDF

NUMBER OF PAGES IN JC B DOCUMENT: 3

The following page(s) are a proof copy of a $roadcust Fax
scheduled for transmission.

e*4fn4***Ir** *****4. *h*k *h ** Ar ***ik**Af** ****

Your Fax Broadcast Jab is pending Approval
To /approve & Submit this Job for Delivery
Ca11800- 896-2318, then follow the prompts

k

You have up to 3 days to Approve this Jab)
akk * * *k*k #trJEtt3# kkirkkBt Ckk1F55+ 0.4rntrk - kk*k*rFk - kk'hkRkksVk4e

ACCOUNT #. 4784
CONTROLx#:111549

NEW" INCLUDED GROUPS: * Group Description

0 GROUP 0 Entire Database

NEW" EXCLUDEID GROUPS: # 0roup description

There are 809 destinations an this broadcast list.

ICE image Correction and Enhancement OFF

This broadcast was submitted at Tue May 0513:29 2009 California time,

Sroadoast scheduled for dellvery on 0610512009 at1$:26.34

Fax Transmission Resolution: STANDARD

NEWT` Your database was last updated on Tue May 05 2009 a 13.29:28

NE-:W" Approxlrnate transmiss ion tune (per copy) iE 9600 Baud: 145 seconds
NEW" Appraxirnate transmission time. (per dopy) aE 14400: Baud: 1,03 seconds

Total Bytes: 120094)

Customer Service (310) 445.1000
24 Hour Customer service pager (310) 5877054
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Qanette Gunny

From: servtaeQthef'axcompany,com
Senft Tuesday, May 05, 2009 2:03 FPM
To: Danatte Gundy
Subject. Reportfor Control 111549
Attachments, 111549,CSV

New feature as of April 20, 2003

Uroadaast reports sent via a -mail now Include an additional CSU format #Ile,.
C5V (Comma Separated Values) may be read by a variety of prograrna Including MS Excel.

The cQIumns include:
Fax number
E -mail address
Rate

Time
Last Name
First Name

Company
Transmission status •:

Call Duration (ire seconds for fax)

Notes: Fax Numbers In the GSV files are now preceeded with a W character.
In some instances a transmission error occurs at the end of a fax catl during the "tear-down "prase of the call, in many
cases, the fax psgs(s) were successfully transmitted.
Call durations are reported in actual seconds. These dura#Ians are not rounded up to S second Increments unfit billing
calculations are performed.

Additional information may be obtained vie overnight reports,
If you have any questions, please contact customer service at (310) 445 -1000,

Broadcast Summary:

Groups). @+0

609 Entries In Broadcast List
65 I aped Transmissions

1
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APPENDIX OF EXHIBIT P -6 (Admitted 7- 12 -12)



fir Tacoma. {'erce.Coly
01

o t Health AdvIsory
1.3eutfziet: cifEr; 51̀•ttttiỲ

Date; May 8 2DO9
Information Contaots:
David Harrows, MD, MPH 20 788 -7388 dharrows=hd. cro_

Update of Testing ReCO Mendations

Wire - Origin Influenza A (MINI)
Many probable cases of.the swlns- orlpin Influenza A (HI lit) virus (8 -0IV) hovs been reported In
Washington State, suggostIng tranamisslon withln communitlas. In pierce cauntytu date, ono
Individual has tested probable for this noval virus, while six others have tasted negailve, So far,
Influenza symptoms WEI) S - (HIV are slrnilar fv seasonal Influenza,

No to limited rasources, the Washington State Pubilo Health Lab is unable to test'all persons in
whom 8 -0IV is suspected and thus the decision has boon made to test only a select group of
patlerrts for the navel H1 Ni virus, Thaee racommandations era summarized on the accompanying
testing algorithm.

Recomrnandations for J' st!U

1) Cases of unexpiairied savera resplmfory Illness resulting In death bs tasted for8

2) Parsons hospltalizad Wth eevero respiratory Ilinass (De., favor X37V t10D °F] plus shortness
of breath, hypoxia, or radlographlo evidanoe of pneumonle) ehould have a rapid testfor
Influenza A.

If the rapid task Is positive for Influenza A, healthcare providsrs should notify their UJ and
obtain a second nasopharyngeal specimen for testing for8at PHL

If the rapid testis nQgative, no samples should be forwarded to PHL.. bats that a nagailva
test door not rulo out Influenza, Consider additional tests for Ili@iuenza (ouiture, J A, POR) if
cllnl'cally appropriate.

3) Otitpotlenfs with influenza -like Illness ( €.$., favor a37.8 1100'Fl &. cough and/or rare throat)
should be tested for Influenza only if high priority (health -care worker; pregnant age <1 year; or
a suspected outbreak where the test result will ohango public health actions).

4) Health DeparEment's%ffhave the option io request S -01V festing at PHI. In other vlrcunistanceS.

ToA.Ing te, the attite tats must be approved by Taooma- Plena County HoWill Department. Call
252 796.6410, press 114" for an operator, and ask to spear tc one of the opidernlolagy nurses
or Dr. Harrowe. Lzbvratoriez rnust also oall the Health Dapa.rtrnaht to request authorization
for testing.

Speclmons should bo shipped oold (riot frozen) and must arrive at PHI. within 72 hours of
oollactlon. A virology form should accompany the speolmem,
mm.do .wa. cv /EHSPHLIPHL /Fv s /Se VirHi . d ,

Ship speolm to: I

Woohington Sta1:e :PubIIc Hosith Laboratories
Attn: PHL Virology laboratory
1010 NR iW stra ct
Shorallne, WA 98165

3629 80AD stroet AtdhonyL- 7'Chm, AM, AVH, Di uyar ofti ;Wllr    253 79a.:6500
dooma W.A. 98419.6815 800 922.2456

Q rrm.dwIW, mydapgp wvtr,,t achd.org TDD; 2S3 798.6050
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a.ne to Gundy

From: servicec@thefaxcompany.corn
Sent: Tuesday, May 05, 2008 2 :29 PM
To Danette Gundy
s €1b)ect; APPROVAL NEEDED - Proof copy for Control 4 111555
Attaohments: 111566.PDF

TO: Danette GOndy

NUMBER OF PAGES IN JOB DOCUMENT: 2

The Following page( are a proof copy of a Broadcast Fax
scheduled for transmission.

A&*+&** k. FF k** **ft*** *Ainf * } **iFi '

Yanr Fax- Broadcast Job is Ponding Approval
To Approve & SubmIt this Job for Delivery
Call 500- 858 -2318, then folinur the prompts

You have up to 3 days to Approve this Job)
iW **lrRSti4d" Id1[ R}' H. i'* id9n4 'kIFAY(kk+FJffi'Yift1Y+Y 9RiF'X$ }FR'*kk*! .ik,E }k

ACCOUNT W: 4764
CONTROL #: W588

NEIN* INCWDED GROUPS: # Group Description

0 GROUP 0 Entire Database

NEW" EXCWDED GROUPS: # Group Description

There are 609 destlnattons on this broadcast list.

ICE Image Correction and Enhancement OFF

This broadcastwas submitted atTue May 0514;28;262009 Cdlifbm[a tuna.

Broadcast scheduled for delivery on 05(0512009 at 14:26:49

Fax Transmission Resolution; STANDARD

NEW" Your database Was last updated on Tue May 05 2009 @ 14:28:16

INEW Approx1mvto transmission time (par copy) at 9600 Baud: 100 seconds
HEW* Approxim - ats trangmtseori fm (par cupY) at 14400 Baud: 73 senft

Total Bytes: 77165) -

Customer Sarvlce (310) 4454000
24 How Customer serviou Lager (310) 587 -7084
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laanette Lundy

Front: serviceCwthefaxcompany,com
Sent: Tuesday, May 05, 2009 3:09 PM
To: Danette Gundy
Subject: Report for Control 111566
Attachments: 1t'1565.CuV

NeW feature as of AprO 20, 2003

Broadcast: reports sent via e-mail now include eri additlonal CaV format file,
CSV (Comma Separated Values) may be read by a variety of programs including MS Excel.

The columns include:
Fax number
E-mail address
Date
Time
Last Dame
Firat lame

Company
Transmission status

Gall Duration (in seconds for fax)

Totes: Fax tdurnbers in the C8V files are now proceeded with a r character,
In some Instances a -transmission error.occurs at the end of a fax call during the "teardown "phase of the call. In many
cases, the fax page(s were subcassflllly transmitted.
Call durations are reported its ectual seconds, These durations are not rounded tip to 6 secand Increments until billing
calculations are performed.

Addltlonal lrifarrnation may be obtain6d vla overnight reports.
If you have any questions, please contact customer service at (310) 446 -1000,

Broadcast Summary:

Groupfs }= t}

609 Entries In Broadcast Ust

66 tailed Transmissions

PLA 000030
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APPENDIX OF EXHIBIT P -14 (Admitted 7- 12 -12)



i

J.L'J.LY I
VIEW

1F A rT.V PUYSTC.TAN

Patient Chart

FLYTE, KA THRYN

P.rsNate

wfFU100 : 11:13am
URI:

aos

13p; 116160, Left Arm, Pulse: 100
Temperstura. 98.B.F, Weight'. 191 lbs

St SAXTIV5.
Thls 27 yr old fernaler Presents wish URI symgtorns.
Current symptoms:

Duration: 3 - days
Runny nose: yes '

Congestion: yes,
IViucoporutentnasal discharge: no
Fever: no

Cough; Yes
Wheezing: yes
Sneezing: ae
Ear Wain: no

EarDrsinsge. no
Other: Body achea, chllis and sweats
Touth Pain: no
Sinus Pressure: fno

Past fttory of Sinus Infection: no
Past History of Brohohltle. no
Smoking: non - smoker

15179

Page: 3

Date Printed: 09129109
Sex: F Age; 27 D013: 04AV19,82

Cli3.I CTNE:
6p: f 1010, Left Arm, Poise: 100
temperature: wz F, w6ight: 1 lbs s

General: Well appearing, wall•nouriphed In no distress. Oriented x 3, normal:mood and affect,

Ears: EAGsclear; Tfvis transiucent& mobile, ossiclea nofMai appearsnce, hearlrAg Intact
NDSe: rn-uaoua congested anti inflamed '
sinus: Fronfai and maxlll* sinuses non - tender.
Pharynx: rnucosa non - Inflamed, -no tonsillar hypertrophy err exudate
Lungs; clear to ausculfatign • and percussion
Abdominal; pregnant snfarged FHT'25>180 bprr
UA normal exoaptprofoin present

t

Utt._465.9

PLAN: -
Patient F- ducation: Increase FO tlulds

Printed. using Practice Partner(D

PLA 000061

P_- Iq)
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t

Page, 4

VIEW
fCUINlC "'., HA

t=A'+ri7,Y' }i'YSiI:IAriti

Patient Chart
Date Printed: 09129109

FLYTZ KATHRYN 15119 Sex: F . Age: 27 DOB. 04/17/1982

OV Lavel 4 EstPt

RetLWn to cl6lo pm

patient education. SpIileng some protein In the u4ne BF is OK FHT's OK.
chllis and sweats not sera where camming from exam normal It gets worse to go to,lhe ER
Fold to make appt withOS early nextwook because aC the proteinurla

SIGNED BY WILLIAM 0 MARSH MD ( 303) 061261200912:12PM

Printed using Practice Partners

PL:A 000062



APPENDIX OF EXHIBIT P -18 (Admitted 7- 12 -12)



KATHRYN FLYTE - 136895 1 EPMO] - Chart Note - 0612;71 Page 1 of 2

Elyslum FINAL DICTATION RESULTS FROM ELY ( UM TRANSCRIPTION CHART COPY

Name: FLYTE, KATHRYN M Age: 27 '  MRN or ID' 13669525.1 ' JFMG]
Address: 12624 f06TH AVE CT I= Som: 17 -4Rrj, :. $ 0042725548i D [ Elysium]

PUYA€.LUP, WA 983M Sex: F
t

Home: (253) 770 -3318 Work: 1253) 25©
Action Requested of Stephanie Kizer by RhoJ. rk0,pzc,dn24,Jul -201)S 07:10 AM! Please documont

rEIn OB a
idt3'i'- -ct.;.

Annotation by Stephanie Kizer on 24- Jul -2009 07:3l AM: added Ya ob ohart
Prouin AnnnWinn

Creator Annotation Datemme

Rhorida J
010ostarizo

This is an unrevfsed dictates) chart note, it is my usual and customary
practice to edit chart notes after 1 can' see my dlctation_

24-Jul-2009
07:10 AM '

ordered RoiAnt: by RHONDA J MGMTANZO
Chart ;Ǹote

SarvlaeiPrnceduta date: 27- tun -200e 12,00 AM

8tJRJ1= CTA1E: Atha. Flyte 1s an a established patlent In thls Clinic, She Is a patient of Peggy Dunlap. She is 27
weeks pregnant and is here today rrmic because she was seem by her primary care provider yesterday, acrd he
sent her here for a followup. She was seen by him yesterday complaining of flu symptoms, and, when she wl+ 8 in
his office, he rooted that the baby's heart rate was in the 130a and that she had protein In her urine, and this
concerned him, and so he sent her here. I explained to fhe patient that a heart rate of 1300 and then 140s In the
office at her primary's mica was very normal. The range of the bAby`s heart rats can between 110 and 150, which
is what it was today, and It Was '460 today, and all -of those ranges are very normal. We discussed that the protein
In herurine;'urhlle 1+ loday'also Iii the bfficetaday, •fs;a little high: Shyhas had trace proteln"In herurine'for her
entire pregnancy and, vr+ith a normotensive blood prQb ra readl9g, not conr6ding at this time, but vie will keep
nn eye on it. Tha patient was upset that sha had n t,fiere and that basically I was telling her that her baby's
heart rate was allay and that the I+ protein w ss nothlntflat A y era going to do anything about at this time,
Patfant said that: she.has been fooling miseratel. She4'is'bedr4 taking Tylenal;.as directed, every day. She is not
feeling that much better. She has beer, feetlnj$ad for 6%tLi j Her prlmar eara provider said he thought
that she had the Su acrd sent her on herway and that;shct0and there was no medicine for It. She said
that-he did listen to her lungs, and they were clear, and'that sh should follow rip with her 013 provider. She was
asking about antiblotics, and 1 disaussed the fact that it Is true that, if there is a virus, there are no antiblotics for
fighting the flu or forfrghBng a virus, but that we could check to sae If she In fact did have a flu virus,

OBS
VS: Palient is 27 weeks and 1 day pragnant. Her blood pressure today is 118180. Her weight eras 199 pounds.

She did have f+ protein and no sugar in her urine. Her fundal height was 28. Fetal heart rats; Leas 160.

OTHER OBSERVATIONS: Patlent did feel warm to the touch, allhough i did notge€ her temperature. I did listen
to her lungs, and she dId have some cracItIlrtg in her lover right lobe.. l told her that, if her coughing or breathing
got worse, she should iallow up again with her primary provider, but itvas a rinar airseunt and, at this time,
nothing we can do abnnt lt; I did do a aulture for influenza and a long dip on her urine, and It agaln revealed 1+
protein and 1+ ketones.

ASST88MENT: This lady probably has some kind of a viral infacllon, Is miserable, and is 27 weeks pregnant.

PLAN: l did the culture. twill call heron Monday with those results; if they are In then, or, whenever they do coma
In, I will call her. I did got her phone number. I encouraged the patient to Qogl1riue the Tylenol as directed on the
bottle and to take same Benadryl to help her sleep  [ so to help her With f er allergy symptoms, and to drink
more fluid so that her urine Is lighter and nit an0 rkec '

76ititi'' tN t;VR&T: 07A012009 D: 06127/2009 '  3 . 

r

r. >> aN f=l F ' lilt 1 -
Ii•j.

https: llfba . axolotl.comlEAdClinicatlFMC- StlosephWomClin icHOD2.nsf'IO961140852 ©999... 7124=09

PLA 000073



KATHRYN PL̀ - 1368 - 1[1; MG] - Chart Nato - 06/27 11,00 . silage i of 1

Elysltrrri FINAL DICTAVON RESULTS FROM ELYS€€JM TRANSCRIPTION CHAR" COPY

Name: FLYTt_, KATHRYN M Aga. 27 MRN or1D. 13689628 -1 rFMS1
Address: 126241OGT14 AVE CT E Sons: 17rApr1982 004272664949 11iyslurrs)

PUYALLUP, WA 98374 Sex: F'

iMG. (253) 7744318 Work: (253) 260.9659
Ordered Routtno by 8540 IDA J 171GOS7ANZO
Chart Mote

ServicelPrpcodure Date: 27 Jun•20% 12:DD Aid

SUE3JWTIVE Mrs. Flyte Is an a established patient n thjs linio, She is a patientof Peggy Dunlap. She is 27
weeks pregnant and Is here #aday clinic bt~caus sh Baer} jay her pdrndry care provides' yesterday, and he
sent'hefhere fora follawtip, She was seeny'ilrr [ r80,0t mplalning afftu symptoms, and, wherrsiTa was in
his office, he noted that the baby's heart rata was inf50-- 3sans ;(hat she had protein In her urine, and this
concerned hire, end se j e sent her here, I exp(•a €ned ( f ntithat a head rate of 130s and than 140s In the
office at bar primary's office was very normalr Flye rangglt 

p 

y`§ heart tatetcalT between 110 and 160, which
is what It was today, and It was 160 today, and all of 11T6so "rshgas.ra vary normal. Wo discitssad that the protein
in her urine, while h+ today also In the office today, Is a• little bithio. She has had trace protein in her urine for her
entire pte §nanny and, with it narmotensiva blood pressure mriding, not concerning at this time, but we v ill keep
an eye nn [t. The patientwas upset that she had been sent here and that basically I was tolifng her that her baby's
heart rate was okay and -that the 1* pratain was nothing that we were going to do anything about at this time.
Patient said that she has been feeling miserable. She hae been taking Tylenol, as directed, ;every day. She Is not
feeling that touch better. She has been feeling bad far about a wook. Her primary rare provider sold he thought
that she had the flu end cant har an har way and that she had a virus and there was no medicine for it She said
that he did listen to her lungs, and thoy were clear, and that she. should follow up with har 08 provider, She was
asking about antiblotics, and I discussad the fact that it Is true that, ff there is a virus, there; ore no antlbiatics for
flghg this Al prior fighting a virus, but that we could check to see If she in fact did have a qu vlrus,
OBSERVATION:
VS: Patient Is 27 wreaks and 1 day pregnant; Her blood pressure today is 118160, Har vrelght was 199 {rounds.

She did hate 1+ protein and no sugar in her Wria. Her fundal halght was 28, f=etal heart rate was 160.

OTHER t7RSERVATIONS. F'afle;nt did feel warm lea the touch, alt, ough I did not gather temperature, I did 11stsh
to her [rings, and she did have some omckling In her lower rlght tribe,1 told her that, If her coughing or breathing
got wwsa, ahe should follow up egain with her Prima provider. Wt it was a mirror amount and, at this'Urre,
nefhfssg we can do atyaut lt, i did do a cultelrc ttyr 3nfl acrd a Ong dip or leer udria, and It agaln riVsaled 1+
protein and 1+ ketones, Fi

A

ASSE;;;9MENT: This laxly probably has sosyi nl pf,a  ] n chg1, Is rrrisarble, and is 27 weeks pregnant.
4,5 i _',PLAN; I diet the culture. t will call heron Hotelier i'rl #h fuse , sT{if €f ey rein than, or, whenever they do come

fn, I will call her. I did get her phone number. I encopra ed riyptp ant to continue the Tylenol as directed on the
battle and to falsa•sorne Benadiyl to help her sleep and also to help her with her allergy symptoms, and to drink
more f€uld so thather urine is lighter and not so aoncantrated,
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MULTICARE
GOOD SAMARITAN HOSPITAL

CONSULTATION
Signed Report

Pulmoology Consultation.

PATIO NAME: FLYTH , KATHRYN M

bN: M621016

DOB. 04/17/1982
EHCOUNM.- V011546048

DATE OV ADMIT; 06129/2009
DATE OF CONSULT: 05/30/2009

0 Es

ms. Flyte has progressive alveolar interstitial infiltrate$ with hypoxemia and
tachycardia, resulting in intubation. She had foamy pulmon8Xy edema fluid. Her

echocardiogram showed an BF of 60%, very hyperdynamic. She clearly has
fulminant ARDS, Dr. McEniry -axkd I have talked. As whether influenza was

presence is unclear. she had a negative swab. It has been 5-7 days. Tamiflu

will be started, but the efficacy of this late into a possible influenza episode
is extremely questionable. Clindamyci,n has been added to her care. we are

trying to balance the needs of ti fetus and the needs of the patient.
Apparently several fetal monitoring interrogations have been carried out, and
t #ere is some sluggish respiratory movement. She did get 50 of fentanyl. soon
after in,tubation because she was mildly hypotensive overbreathing the
ventilator. I had talked with Dr. Pratt who said that Fentanyl. was okay overall

ut for the issue of respiratory suppression. She has only gotten that 1 dose.

Stith increasing PEEP, she is haviag improvement in her oxygenation but she is
extremely positional. Her blood prresoure has come up with fluids.

I have talked with Dr_ Wong, Dr. loft call. perinatologist). At this point, it appears like
the

beat avenue that maximizes the dhances for both mother and fetus is to deliver
the child at this point. The dhild would go to Tacoma General, and the mother
would remain here. she likely needs to rotated.

This represents greater than 2 hours of continuous critical care time from 7:10
to 11:24 a.m.

Dictated by:
Thomas X Mann MD*

Pul monology

D. 06/3012004 11:24:51
T: 06/34/2009 15:15:42
7ob#: 292538/EMR

Allbpcou6t Numtier: V011646048
bent name: FLYTEXATHRYN M Female

Birth Date: 041/7/9982
M,R. Number: M372096
Report Number 0630 -13476
AdmitlService Date: 06/29109 Status: DIS IN
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Chart Copy

Def Ex 03 -00025
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Portent Name:FLYTE,KATHRYN M
Date of Eirth:04fl Ti1982

FEectroni;ally signed by THOMAS N MANN M.D.;-

EUectrQnia Authentication Status: Signed
Sign Date/Time: 07!24!09 9518

Dictating Dr: MANN,THOMAS M.D.

count. Number; V011546048
gent Name: FLYTEXATHRYN M Ferrule

Rio Date: 04h171't982
M.R. Number: M372D95
Report Number: 0630-0475
AdmitfServlc4p Date: 06/29109 Status: DDS IN
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PATIENT NAME:

NMRN:

DOB:

ACCOUNT:

PROCEDURE DATE

SUR33Ox:

s

FLYTE, KATHRYN M
M621016

04/17/1982
V011546048

06/30/2009
Carrie Wong MDR

MULTICARE
GOOD SAMARITAN HOSPITAL

OPERATIVE REPORT
Signed Report "

Ej IS

PREOPERATIVE DIAGNOSIS: IUP at 27 weeks 3 days, nonreassuring fetal status,
maternal ARDS.

POSTOPERATIVE DIAGNOSIS: IUP at 27 weeks 3 days, nonreassuring fetal status,
maternal ARAB.

OPER&TIVE PROCEDURE- Repeat cesarean section via classical incision.

ASSISTANT: Dr. Sam Song.

TYPE OF AMSTHESIA: General endotracheal by Dr. oat and Dr. Clark.

SSMMTED BLOOD LOSS. 1000 rnL.

7
OUTPUT- Foley to gravity.

INGS: viable female infant, cephalic presentation, weight 1300 grams.
Aormal uterus, tubes, and ovaries bilaterally.

SPECIMENS: Placenta and placental cultures, maternal and fetal sides, and cord
eases.

COMPLICATIONS:. None.

II'7DICATIONS FOR PROCEDME: The patient is a 27- year -old gravida. 2, pars 1
CauCasian female with an intrauterine pregnancy at 27 weeks and 3 days who was
admitted yesterday for what was presumed to be bilateral pneumonia, which
rapidly progressed to AROS. She was intvbated this morning at about 8:30 and at
that time was found to have a nonreassuring fetal heart tone strip with
tachycardia in the 180s to 190s ,and decreased variability, and no accelerations
or decelerations. At this the perinatologist was consulted at Tacoma
deneral, Dr.Suchbinder, who stated assessment with a biophysical 'profile, to assess fetal
wellbeing, could be performed and and if at that time it was 8/e he would
accept transfer. However, when the biophysical profile was 418, and subsequent
repeat. done 1 hour later secondary to concern for possible sedating effects on
the baby there was no change, at that time we recommended cesarean section to
the father in order for best maternal and fetal outcome: with risk of
hypo -- oxygenation to both, and he agreed to proceed and consents were signed.

DESCRIPTION OF PROCEDURE; The patient was taken to the operating room where she
was sterilely prepped and draped in the dorsal supine position with a leftward
tilt. A Pfannenstiel skin incision was made through her previous scar and
carried down through to the underlying layer of fascia, The fascia was nicked
in the midline and the incision was extended laterally with Mayo scissors, The

fascia was tented up superiorly and inferiorly, and the rectus muscles were

aunt Number: VO11546048
tient Name: FLYTE,KATHRYN M Female

Birth Date: 04/17/1982 OPERATIVE REPORT
M.R. Number M621016
Report Number: 0701 -0106
AdmitlService Date: 06/29/09 Status: DIS IN Chart Copy

Def 77 -120

Def Ex 03 -00120



Patlent Name :FLYTE,KATHRYN M
Date of Birth:04117/1982
dissected off bluntly. The rectos muscles were separated in the midline and the
peritoneum was entered sharply. The incision was extended with good
visualization of the bladder. The bladder blade was inserted and the
vesicouterine peritoneum was tented up and entered sharply. The incision was
extended laterally, and the bladder flap was created digitally. A vertical_

uterine incision was made starting in the lower uterine segment and extending
the incision up into the active segment of the uterus with the bandage scissors.
The infant was delivered atrauma.tically. The cord was clamped and cut, and the

ixifant; was taken to the awaiting transport team who was also present in the
operating 'room. At that time, the placenta was delivered with manual extraction
and massage. The uterus was exteriorized and cleared of all clots and debris.

The uterine incision was reapproximated in 3 layers, the first incorporated with
1 chromic in a running locked fashion to incorporate the lower into the
myomet.riun. A second layer of #1 Chromic was placed to reapplroximate the upper
layers of the myometrium. A third layer of 3 -0 chromic was placed in a baseball
stitch to reapproximate the serosa. One hemostatic stitch was placed just
lateral to the lower uterine segment incision an the left for hemostasls with
3 -0 chromic. The uterus was replaced back into the abdomen aiad the gutters were
cleared of clots and debris. A sheet of znterceed was placed along the.
classical incision line to minimize future adhesions. The reetus muscles were

Sitaplea. 
eapproximated with #1 chromic in an interrupted fashion. The reetus fascia was

eapproximated with #1 PDS in a running fashion. The skin was closed with
The patient tolerated the procedure well. Sponge, lap, and needle

nts were correct x2. The patient was .taken to the ICU.

Dictated by:
Carrie Wong MD*
OB /GYN

D. 06/30/2009 14:21:30
T. 07101/2009 08:29:55
Job #: 292840/NCS

CC: Sam Song MD

Electronically signed by CARRIE C WONG M.D,>

Electronic Authentication Status: Signed

unt Number: V011546048
anent Name: FLYTE,KATtiRYN M Female
irth Date: 04!17!1982 OPERATIVE REPORT

M.R. Number. M621016

Report Number: 0701 -0106
Admit(Ser0ce Date: 06/29109 Status: DIS IN Chart Copy
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Patient Name.FLYTE,KATHRYN M
Date ofBirth

Sign Dateffime: 07119/05 1351
Dictating Dr: WONG,CARRIE C M.D.

Umuientnt Number: V011WO48
Name: FLYTE,KAT'HRYN M Female

Birth Date: 04117f9982 OPERATIVE REPORT
M.R. Number. M621016

Report Number: 0709 -0106
AdmittService Date: 06129/09 Status: DIS IN Chart Copy
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MULTICARE
GOOF] SAMARITAN HOSPITAL

CONSULTATION
Signed Report *`

PATIENT NAME:

MRN a

DOB:

ENCOMM.-
DATE OF ADMIT.

FLYT$, KATHRYN M
M621016

04/17/1982
VOII546018

06/29/2009

IWFBCT16t7S DISEASE COVSULTATZON.

DATE OF CONSULT: 06/3012009

REFBRRM PHYSICSANt ' Thomas Mann, M

RF,ARON FOR CONSULTATION. Pneumonia_

CHIEF COMPLAINT: Shortness of breath.

HISTORY of PRESS IL=SS: (The patient is unable to give any history. History
is taken from discussion with Dr. Mann, review of the records and interview with
the patient husband.) This 27- year -old woman who is 27 weeks pregnant
presented yesterday with shortness of breath.. She had fever for a reek. She

4llso
has had, cough for several days. On presentation to the emergency room, she

as found to have diffuse pulftnazyy infiltrates. She was hypoxestic and rapidly
eteriorated. she has been transferred to the intensive care unit and is on a

ventilator. Chest x -ray shows diffuse infiltrates.

She is to be transferred to Tacoma General for care of her - respiratory failure
and monitoring of her pregnancy.

PAST MEDICAL HISTORY: Her 2 -year -old child reportedly had a 3 -day illness with
fever and sore throat, which was improving just as the patient became ill. No

one else in the household bas been ill. Site has had no unusual animal

exposures. No exposures to birds, rats or nice. There are 2 pet cats in the
family, but they are outside cats. There is a history of possible adverse
reactions to antibiotics. This includes a potential reaction to azithromycin,
which reportedly is listed as itching_ There is also a potential reaction to
moxifloxaci.n. The husband states categorically that she cannot; take penicillin.
She has received ceftriaxone and has tolerated it so far.

PAST SURGICAL HISTORY: She has had a cesarean section for her first child
Because of the child being large for gestational age. C- section is her only
surgical history.

SOCIAL HISTORY: She lives in Pt2yallup with her husband and Child.. There is no
history of alcohol, tobacco, or drug use.

PHYSICAL EXAMISFATION:

GMSM: She is an ill woman on a ventilator. She is unresponsive.
VITAL SIGNS: Temperature 36.9. Blood pressure 105/57, heart rate 130 and sinus
tachycardia.
HkENT: Sclerae and conjunctivae are Clear. Orotracheal tube is in place.
CRESS': Breath sounds are audible bilaterally.

T: Regular rhythm without murmur or rub.

u Number: V011546048
Patient Name: FLYFEXATHRYN M 1~emate
Birth Date; 04/1711982 CONSULTATION
M.R. Number: M372095
Report dumber: 4630-0331
AdmIUService Date: 06129/09 Status: DIS IN
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Patient Name :FLYTEXATHRYN M
Date of Birth:0411711982
ANDOMM.- soft. Gravid.

EXTM MITISS: Warm.

SKIN: without rash.

GENITOURINARY: Foley catheter with clear urine.

PIAMOSTIC DATA-. Cheat x -ray is reviewed and shows diffuse infiltrates. White

count was 6.3 initially at presentation. White count 9.3, hemoglobin 13.5,
hematocrit 36 yesterday and 13.8 and 38 today. Platelet count 116,000.

Chemiatry panel shows an AST Of 149 and ALT normal at 56. The bilirubin is I.D.
Albamin 2.1,

ASaEsSMMT:
1. Pneumonia. Given the curribut influenza pandemic, this is a strong
consideration despite the negative nasopharyugeal swab, which is an insensitive
test. The illness is compatible with irnfluenza pneumonia, or with influenza
compl.icat;ed by bacterial paew=ia. Sputum Gram stain is pending. I -doubt this

is atypical pneumonia.
2. Possible macrolide allergy, possible quinol.one allergy, documented penicillin
allergy.
3. 27 week .intrauterine pregnancy.

COMMSNDAT16NS
viral studies. I have discussed this with the Pierce County Health Department

and they authorized sending somples to the state laboratory for PCR for novel
HiNI influenza.. Will also do viral culture and viral DFA panel at the usual.
laboratory.
2. Gram stain. If Staphylococcus aureus appears to be likely
based on the Gram stain, additional MF2SA treatment may be indicated. She has

initially received aeftrxaxone. Will acid clindamycin now for some Staphylococcus
aureus coverage. Will add Linezolid if staphylococcus aureus is indicated by
the Gram stain.
3. oseltamivir.

4. Droplet isolation.
S. Discussed with the microbiology laboratory, pr. Marjo, and the Pierce county
Health Department.

Dictated byz
David 'W McHniry MD*
infectious Diseases

D: 06/30/2009 49 :49:50
T: 06/30/2009 12 ;4S :09
lob #: 292526/EM

CC; Daniel W Wells MD
Thomas X Kam MD*

Swunt Number: V011546048
Patient Name: FLYTEXATHRYN M Female
Birth {date: 04117/1982 CONSULTATION
M.R. Number: W72095

Report Number: 0630-0331
Admit/Service Date: 06/29109 Status: DIS IN
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Patient Name:FLYTE,KATHRYN M
Date of Birth:0411711 082

Electronically signed by DAVID MCENIRY 10.10?

Electronlc Authentication Status: Signed
Sign Datef ime: 08M2J09 1223

Dictating Dr: MCENIRY,DAVID M.D.

Wount Number: V011648048
Patient Name: FLYTE,KATHRYN M f=emale
Birth Date 0411TM982
M.R. Number: M372€I95

Report Number: NU -0331
AdrnitlServioe Date: 0&!29109 Status: DIS IN
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MULTiCARL_
GOOD SAMARITAN HOSPITAL.

Transfer of Care
Signed Report

PATI'RNT N&ME
NON:
DOB:

DATE OF AD14IT:

DATE:

FLYTE, KATHRYN M
M621016

04/17/1982
V011546048

06/29/2009
07/15/2009

TRANSFERRED TO: Harborview Medical Center intensive care unit.

FINAL DIAGNOSIS:

1. Severe ARDS.

2. HINT swine influenza.
3. status post C- section 07/01/2009 with live birth.

DISPOSITION: Mrs. Flyte is being transported to Harborview Medical Center for
ongoing care for her ARDS. she appears to be developing pulmonary hypertension
as a secondary complication to her ARDS and continues to remain severely
hypoxemic with need for high positive end - expiratory pressure. Her records and

x --rays will accompany her.

HISTORY OF PRESENT ILLNESS: Mrs. Flyte is a 27year - old who presented on
30/2009 with 5 days of fevers and nonproductive cou9b. she had bilateral

wer lobe infiltrates on chest x -ray and was initially thought to have a
community- acquired pneumonia. She rapidly deteriorated with bilateral diffuse
infiltrates on chest x -ray consistent with ARDS and subsequently grew HIM swine
influenxae from tracheal secretions. She required intubatiou and ventilatory
support since 07/01/2009. She underwent emergent C- section 06/30/2009 with
delivery of live infant who is now at Mary Bridge ChildrenTs Hospital. She

initially had sepsis. Septic pattern with hypotension and responded to fluids
and pressars. She underwent several days of proving with slight improvement in
her oxygenation but has been unable to reduce either PEEP or FIO2 level below
85t. After the first week she was able to be stabilized such that diuresis was
able to be accomplished-and her chest x -ray has improved however, she continues
to have oxygenation problems with repeat echocardiogram suggesting elevated
pulmonary artery pressures to the 47 mm range. She has maintained good left
ventricular ejection fraction throughout at 55-60t. She has allergies to
penicillin. She developed a rash when $'he had been on Rocephin and Tami €lu for
10 days and those were subsequently discontinued. she is currently on

tigecycline vancomycin for empiric antibiotic therapy for fevers. She has not

had focal source for fever, She had recent pelvic exam that did not suggest
uterine infection. Her chest x -rays have primarily manifested interstitial
changes of ARDS without focal infiltrates to suggest ventilator- associated
pneumonia, she has had numerous blood cultures, all. of! which have been
negative. streptococcus pneumoniae antigen was negative on admission.

Her labs and cultures results will accompany patient. Her most recent white

count today is 27.94 with hematocrit 26.5, platelets 6540,000. Electrolytes have

been normal, other than and potassium today'6.0, which has been treated with
glucose, insulin, and bicarbonate. Ionized calcium 1.19, magnesium 2.4,
phosphorus 2.7, BUN 36, creatinine 1.1. Liver functions have been normal,
albumin 1.7. 
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Patient Name:FLYTE,KATHRYN M
Date of Birth:04117/1982

Dictated bY.
vernon J Nessan ml)*
Pultionology

D: 07/15/2009 11;47:54
T. 07/1512009 12:33:55
Job #: 305581/LPC

aunt Number: V011546048
atient Name: FLYTE,KATHRYN M Female

Birth Date: 0411711982
M.R. Number: M372095

Report Number: 0715-0274
AdmiUService Date: 06129/09 Status: DIS IN

Def 77 -009

Electronlcali signed by VERNON J NESSAN M.D.>

Electronic Authentication Status: Signed
Sign Date/Time: 08105/09 1153

Dictating Or NESSANNERNON J M.D.
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COURT OF APPEALS, DIVISION Il
STATE OF WASHINGTON

KENNETH FLYTE, P.R., et al.

0

Appellants,

SUMMIT VIEW CLINIC, a Washington
Corporation,

No. 43964 -6 -II

CERTIFICATE OF SERVICE

The undersigned certifies under penalty of perjury under the laws of the state of

Washington, that she is now, and at all times materials hereto, a citizen of the United States,

a resident of the state of Washington, over the age of 18 years, not a party to, nor interested

in the above entitled action, and competent to be a witness herein.

I caused to be served this date the following:

Appellants' Opening Brief
Appendix for Appellants Opening Brief

in the manner indicated to the parties listed below:

Elizabeth A. Leedom
Jennifer G. Crisera

Bennett Bigelow & Leedom, P.S.
Two Union Square
601 Union St. Ste. 1500

Seattle, WA 98101
Attorney for Respondent (Summit View)

Certificate of Service - 1

Hand Delivered

Facsimile

U.S. Mail

Email

CONNELLY LAW OFFICES, PLLC
2301 North 33Street

Tacoma, WA 98403

253) 593 -5100 Phone - (253) 593 -0380 Fax



cleedom@bbilaw.com

Mary H. Spillane Hand Delivered

Williams, Kastner & Gibbs PLLC Facsimile

Two Union Square U.S. Mail

601 Union St. Ste. 4100 Email

Seattle, WA 98101
Attorney for Respondent (Summit View)
mspillane@williamskastner.com

Wes McLaughlin ® Hand Delivered

Law office of McLaughlin & Association  Facsimile

15 Oregon Ave. Ste. 210  U.S. Mail

Tacoma, WA 98409 -7464 ® Email

Co- Counsel Attorney for Appellant (Flyte family)
wmclaughlin@mclaughlininjurylaw.com

DATED this ofMarch, 2013.

Vi kie Shirer

Paralegal to Lincoln C. Beauregard

Certificate of Service - 2

CONNELLY LAW OFFICES, PLLC
2301 North 30hStreet

Tacoma, WA 98403

253) 593 -5100 Phone - (253) 593 -0380 Fax


